
                                UNITED STATES BANKRUPTCY COURT
                                DISTRICT OF MINNESOTA

SIXTH DIVISION

In Re: )
) Case No. BKY 04-60106

DANIEL S. MILLER, )
) Chapter 11 Case

Debtor. )

-------------------------------------------------
OBJECTIONS OF THE UNITED

STATES OF AMERICA TO CONFIRMATION OF
THE DEBTOR’S MODIFIED CHAPTER 11 PLAN
OF REORGANIZATION DATED AUGUST 4, 2004

-------------------------------------------------

To: ALL PARTIES ON THE ATTACHED SERVICE LIST

Now comes the United States of America, Internal Revenue

Service (hereinafter “IRS”), by and through its attorneys, Thomas

B. Heffelfinger, United States Attorney for the District of

Minnesota, and Roylene A. Champeaux, Assistant United States

Attorney, and hereby objects to the confirmation of the debtor’s

Modified Chapter 11 Plan of Reorganization dated August 4, 2004

(hereinafter “the Plan”) as follows:

1. The Chapter 11 confirmation hearing is scheduled for

September 29, 2004 at 10:00 a.m. in Courtroom No. 2, United States

Bankruptcy Court, 205 P.O. Building, 118 South Mill Street, Fergus

Falls, Minnesota 56537.

2. This Court has jurisdiction over these objections

pursuant to 28 U.S.C. §§ 157 and 1334, Fed. R. Bankr. P. 5005 and

Loc. R. Bankr. P. (D. Minn.) 1070-1.  This proceeding is a core 
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proceeding.  A petition commencing this Chapter 11 case filed

February 3, 2004.  This case is now pending in this Court.

3.  These objections arise under 11 U.S.C. §§ 1129, 1141 and

Fed. R. Bankr. P. 3018 and 3020(b)(1).  These objections are filed

under Fed. R. Bankr. P. 9014 and Loc. R. Bankr. P. (D. Minn.) 3020-

1, 9013-2 and 9013-3.

4. The IRS has an unsecured priority claim of $11,637.70 and

a general unsecured claim of $2,718.71 against this debtor.  The

total claim is $14,356.41, as set forth in the filed Proof of Claim

of the IRS, a copy of which is attached hereto and incorporated

herein by reference as Exhibit A.

5. No objections to the IRS Proof of Claim have been filed.

6. The IRS may have additional unsecured priority claims due

from this debtor as explained in the Affidavit of Jane E. Pearson

which is attached as Exhibit B.  These claims are undetermined

because the debtor has not filed Form 1040 federal income tax

returns for the years 1999, 2000, 2001, 2002 and 2003.

7. Because of the debtor’s unfiled federal tax returns, the

United States is unable to determine if the Plan complies with 11

U.S.C. § 1129(a)(11).

8. The Plan fails to comply with 11 U.S.C. § 1129(a)(9)(C)

in that the Plan fails to provide for the payment of the IRS

priority claim.
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9. The United States objects to the language contained in

Article VIX of the Plan that provides for a “super” discharge

beyond that provided by 11 U.S.C. § 1141.

10. A separate memorandum of law accompanies these

objections.

WHEREFORE, for the foregoing reasons, the United States of

America prays that the Modified Chapter 11 Plan of Reorganization

dated August 4, 2004 filed by this debtor be denied confirmation.

Dated: September 16, 2004 
THOMAS B. HEFFELFINGER
United States Attorney

/e/ Roylene A. Champeaux
BY:  ROYLENE A. CHAMPEAUX
Attorney ID Number 154805

     Assistant United States Attorney
600 United States Courthouse
300 South Fourth Street
Minneapolis, MN  55415
(612) 664-5685

Attorneys for the United States 
  of America - IRS











                                UNITED STATES BANKRUPTCY COURT
                                DISTRICT OF MINNESOTA

SIXTH DIVISION

In Re: )
) Case No. BKY 04-60106

DANIEL S. MILLER, )
) Chapter 11 Case

Debtor. )

--------------------------------------------------
MEMORANDUM IN SUPPORT OF 

OBJECTIONS OF THE UNITED STATES OF 
AMERICA TO CONFIRMATION OF THE DEBTOR’S MODIFIED 

CHAPTER 11 PLAN OF REORGANIZATION DATED AUGUST 4, 2004
---------------------------------------------------

The United States of America, Internal Revenue Service

(hereinafter “IRS”) submits this memorandum in support of its

objections to the confirmation of the debtor’s Modified Chapter 11

Plan of Reorganization dated August 4, 2004. 

ARGUMENT

In this case, the IRS has filed a proof of claim for priority

and general unsecured taxes.  Since no objections have been made to

the IRS claims, they are deemed allowed under 11 U.S.C. § 502(a).

The proponent of a proposed Plan bears the burden of

establishing that the proposed Plan satisfies all of the statutory

requirements for confirmation.  In re Internet Navigator, Inc., 289

B.R. 128, 131 (Bankr. N.D. Iowa 2003).

The standards for confirmation are contained at 11 U.S.C.

§ 1129.  To the extent relevant to the objections of the United

States, that section states:
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(a) The Court shall confirm a Plan only if all of the
following requirements are met:
(1) The Plan complies with the applicable provisions of

this title.
(2) The proponent of the plan complies with the

applicable provisions of this title.

. . . 

(9) Except to the extent that the holder of a particular
claim has agreed to a different treatment of such claim,
the Plan provides that -
(A) with respect to a claim of a kind specified in

section 507(a)(1) ... of this title, on the
effective date of the plan, the holder of such
claim will receive on account of such claim cash
equal to the allowed amount of such claim.

. . . 

(C) with respect to a claim of a kind specified in
section 507(a)(8) of this title, the holder of such
claim will receive on account of such claim
deferred cash payments, over a period not exceeding
six years after the date of assessment of such
claim, of a value, as of the effective date of the
plan, equal to the allowed amount of such claim.

. . . 

(11) Confirmation of the plan is not likely to be followed by
the liquidation, or the need for further financial
reorganization, of the debtor ... unless such liquidation
or reorganization is proposed in the plan.

The IRS submits that the Plan contains no provision for the

payment of claims entitled to priority under 11 U.S.C. § 507(a)(8).

Pursuant to 11 U.S.C. § 1129(a)(9)(C), in order for a Plan to

be confirmed, such Plan must provide for the payment within six

years of the date of assessment of taxes entitled to priority under

11 U.S.C. § 507(a)(8).  The IRS claim in this case includes an

amount owed for priority taxes.  The Plan fails to provide for any
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payment of the IRS priority claim.  Further the actual amount of

the IRS priority claim cannot be determined until the debtor files

five years of missing federal income tax returns.

The United States submits that the feasibility of the Plan

cannot be determined until the true amount of the IRS priority

claim is determined.

Finally, the IRS objects to the “super” discharge language

contained in Article VIX of the Plan that expands the nature of the

discharge provided in 11 U.S.C. § 1141.

CONCLUSION

WHEREFORE for the reasons set forth above, the United States

of America respectfully requests that the Court enter an order

denying confirmation of the debtor’s Plan of Reorganization and for

such further relief as may be just and equitable.

   Respectfully Submitted
Dated: September 16, 2004

THOMAS B. HEFFELFINGER
United States Attorney

/e/ Roylene A. Champeaux
BY:  ROYLENE A. CHAMPEAUX
Assistant U.S. Attorney
Attorney ID Number 154805
600 United States Courthouse
300 South Fourth Street
Minneapolis, MN  55415
(612) 664-5685

Attorneys for the United States
 of America - IRS



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In re:
Chapter 11

DANIEL S. MILLER,
Case Number: 04-60106

Debtor.
UNSWORN DECLARATION

FOR PROOF OF SERVICE

I, Carla R. Kohl, employed by the Office of the United States
Attorney, with office address 600 U.S. Courthouse, 300 South Fourth
Street, Minneapolis, Minnesota 55415, declares that on
September 16, 2004, I served the  Objections of the United States
of America to the Confirmation of the Debtor’s Chapter 11 Plan of
Reorganization Dated August 4, 2004, Memorandum in Support of
Objections of the United States of America to the Confirmation of
the Debtor’s Chapter 11 Plan of Reorganization Dated August 4, 2004
and proposed Order on the entities named below by mailing to each
of them a copy thereof by enclosing same in an envelope with first
class mail postage and depositing same in the post office at
Minneapolis, Minnesota, addressed to each of them as follows:
-----------------------------------------------------------------

Jon R. Brakke, Esq.
218 NP Avenue
P.O. Box 1389
Fargo, ND 58107

Office of the U. S. Trustee
1015 U.S. Courthouse
300 South Fourth Street
Minneapolis, MN 55415

Daniel S. Miller
11957 Maple Lake Dr. SE
Mentor, MN 56736

Edward F. Klinger, Esq.
Vogel Law Firm
215 30th Street N.
P.O. Box 1077
Moorhead, MN 56560

Ralph F. Carter, Esq.
311 S. 4th Street, Ste. 101
Grand Forks, ND 58201

Kevin T. Duffy, Esq.
Duffy Law Office
1008 W. 2nd Street
P.O. Box 715
Thief River Falls, MN 56701

David T. DeMars, Esq.
15 Broadway, Ste. 510
P.O. Box 110
Fargo, ND 58107

Allen J. Flaten, Esq.
Bremer Financial Center
3100 S. Columbia Road, Ste. 200
P.O. Box 13417
Grand Forks, ND 58208

Carl E. Malmstrom, Esq.
1105 Highway 10 East
P.O. Box 1599
Detroit Lakes, MN 56502

Kip M. Kaler, Esq.
Kaler Doeling Law Office
P.O. Box 423
Fargo, ND 58107



UNSWORN CERTIFICATE OF SERVICE (CONTINUED)

In Re: Daniel S. Miller
  Bankruptcy Case No. 04-60106
 

Lowell P. Bottrell, Esq.
Anderson & Bottrell
P.O. Box 10247
Fargo, ND 58106

Wayne H. Swanson, Esq.
Swanson Law Office
213R N. Broadway
P.O. Box 555
Crookston, MN 56716

Robert A. Woodke, Esq.
Brouse, Woodke & Meyer
312 America Ave. NW
P.O. Box 1273
Bemidji, MN 56619

James G. Powers, Esq.
McGrath, North, Mullin & Kratz
1st National Tower, Ste. 3700
1601 Dodge Street
Omaha, NE 68102

Michael S. Dove, Esq.
2700 S. Broadway
P.O. Box 458
New Ulm, MN 56073

Phillip L. Kunkel, Esq.
1010 W. St. Germain Street
Suite 600
St. Cloud, MN 56301

Craig A. Peterson, Esq.
2108 South University Drive
Suite 102B
Fargo, ND 58103

Raymond J. German, Esq.
209 3rd Ave. NW
P.O. Box 528
E. Grand Forks, MN 56721

Brian F. Leonard, Esq.
100 S. 5th St., Ste. 2500
Minneapolis, MN 55402

Thomas Lallier, Esq.
Foley & Mansfield, PLLP
250 Marquette Ave., Ste. 1200
Minneapolis, MN 55401

Thomas V. Omdahl, Esq.
424 Demers Ave.
Grand Forks, ND 58203

Brad A. Sinclair, Esq.
Serkland Law Firm
10 Roberts Street
P.O. Box 6017
Fargo, ND 58108

Harlen Almen, Esq.
c/o Ralph F. Carter
Moosbrugger, Carter & McDonagh
311 S. 4th St., Ste. 101
Grand Forks, ND 58201

Catherine Tucker, Esq.
Volvo Commercial Finance
P.O. Box 26131
Greensboro, NC 27402

-----------------------------------------------------------------
And I declare, under penalty of perjury, that the foregoing is

true and correct.

Executed: September 16, 2004 Signed: /e/ Carla R. Kohl
                  CARLA R. KOHL



                                UNITED STATES BANKRUPTCY COURT
                                DISTRICT OF MINNESOTA

SIXTH DIVISION

In Re: )
) Case No. BKY 04-60106

DANIEL S. MILLER, )
) Chapter 11 Case

Debtor. )

---------
ORDER

----------

At Fergus Falls, Minnesota this       day of                ,

2004.

This matter came before the Court for hearing on confirmation

of the debtor’s Modified Plan of Reorganization.  The United States

of America, on behalf of the Internal Revenue Service, filed

objections to confirmation.  Roylene A. Champeaux, Assistant United

States Attorney, appeared on behalf of the United States.  Other

appearances were noted on the record.

Based upon the arguments of counsel, all of the files, records

and proceedings herein, the Court being advised in the premises,

IT IS HEREBY ORDERED THAT the debtor’s Plan of Reorganization

is denied confirmation.

Dated:

_____________________________
DENNIS D. O’BRIEN
United States Bankruptcy Judge


